
ORDINANCE NO. 22–__ 
 

Ordinance Of The City Council Of The City Of Emeryville Adopting An 
Amendment To The Development Agreement For The Public Market Project (Also 
Known As The Marketplace Redevelopment Project) To Remove The Parcel A 
Residential Development Obligation, And To Provide For A Monetary Contribution 
Of $20 Million To The City In Exchange For Removal Of The Obligation To Provide 
18 Affordable Housing Units On Parcel A, And Other Related Amendments (APN 
Nos. 49-1556-15; -16; -17, And -24) (CEQA Determination: Environmental Impact 
Report For Marketplace Redevelopment Project Certified By City Council on 
January 15, 2008) 
 
 
WHEREAS, on December 1, 2015, the City Council passed Ordinance No. 15-010, 
approving a Development Agreement (DA) for the Public Market Project (also known as 
the Marketplace Redevelopment Project), following a recommendation from the 
Planning Commission on June 25, 2015; and 
 
WHEREAS, Section 7.1 of the DA stipulates that Parcel A shall include 18 affordable 
units, including eight low-income units and ten moderate income units. This requirement 
was based on 11% of the 167 dwelling that were approved to be constructed on Parcel 
A; and 
 
WHEREAS, the Marketplace Planned Unit Development/Preliminary Development Plan 
(PUD/PDP) was sold to New York-based Oxford Properties in the spring of 2021 who, 
on April 9, 2021, applied for a new Final Development Plan (FDP) to replace the 
existing entitlements on Parcels A and B and provide for development on Parcel F; and 
 
WHEREAS, the new FDP was subsequently modified, and, as currently proposed, is to 
construct three buildings comprised of a ten-level approximately 421,000 square foot 
Research and Development building, a pavilion building of about 3,000 square feet of 
ground floor retail space, and a six-level parking garage accommodating 711 parking 
spaces; and 
 
WHEREAS, the new FDP proposal (FDP21-001) requires the DA to be modified to 
show no residential development on Parcel A, and to provide for a monetary 
contribution as consideration for the provision of 18 affordable housing units on Parcel 
A; and 
 
WHEREAS, during a study session on April 19, 2022, the City Council discussed a 
potential monetary contribution from the Applicant to the City’s Affordable Housing Fund 
as consideration for providing the 18 affordable residential units on Parcel A, and 
appointed Mayor Bauters and Vice Mayor Medina as an ad-hoc subcommittee to meet 
with the Applicant to negotiate the terms of the proposed amendments to the DA; and 
 
WHEREAS, at a City Council study session on May 17, 2022, the ad-hoc subcommittee 
presented a summary of negotiated modifications to the DA including: (1) remittance of 
$20 million to the City’s Affordable Housing Fund, inclusive of any affordable housing 
impact fee, and the timing of the remittance of the funds; (2) commitment from the 
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Applicant to support an application to secure affordable housing tax credits for an 
affordable housing project on the adjacent Christie Sites; and (3) agreement to 
pedestrianize Market Drive south of 62nd Street between the hours of 10 a.m. and 9 
p.m., seven days a week; and 
 
WHEREAS, the above changes to the DA have been outlined in the document entitled 
“First Major Amendment to the Public Market Development Agreement”, which is 
attached as Exhibit A and incorporated herein; and 
 
WHEREAS, an environmental checklist has been prepared for the new proposal that 
confirms that there have been no substantial changes in the proposed project, or to the 
circumstances under which the project will be undertaken, and no new information of 
substantial importance exists which would require preparation of a subsequent EIR 
pursuant to State CEQA Guidelines Section 15162; and 
 
WHEREAS, the Emeryville Planning Commission held a duly and properly noticed 
public hearing on the proposed DA amendments on August 25, 2022 to solicit public 
comments and review and consider the proposed amendments, and then voted to 
recommend that the City Council approve the proposed amendments; and 
 
WHEREAS, the City Council held a duly and properly noticed public hearing on the 
proposed DA Amendment on September 20, 2022; and 
 
WHEREAS, the City Council has reviewed and considered the staff report and 
attachments thereto, the plans, all public comments, and the proposed First Major 
Amendment to the Public Market Development Agreement as set forth in Exhibit A 
attached to this Ordinance and the applicable standards of the Emeryville Planning 
Regulations (“the Record”); 
 
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF EMERYVILLE DOES 
HEREBY ORDAIN AS FOLLOWS: 
 
SECTION ONE.  PURPOSE AND INTENT 
 
The purpose and intent of this Ordinance is to adopt an amendment to the Public 
Market Development Agreement to provide for a monetary contribution of $20 million to 
the City in exchange for removal of the obligation to provide 18 affordable housing units 
on Parcel A, and to make other related amendments. 
 
SECTION TWO. REQUIRED FINDINGS FOR ADOPTING ORDINANCE 
 
In approving the proposed amendment to the Marketplace DA, as required by Section 
9-7.1104 of the Planning Regulations, the City Council makes the following findings: 
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(1) The development agreement is consistent with the General Plan and any 

applicable specific plan. 
 

The proposed amendments are consistent with the General Plan 
because the contribution of $20 million will assist the City in 
providing affordable housing consistent with the Housing Element of 
the General Plan, and pedestrianization of Market Drive fulfills the 
General Plan goal of making Emeryville a walkable city (Goal: T-G-4). 

 
(2) The development agreement is in the public interest. 
 

The proposed amendments will allow for construction of more 
affordable housing and creating new and safe routes for pedestrians, 
both of which are in the public interest. 

 
SECTION THREE: ADOPTION OF FIRST MAJOR AMENDMENT TO THE PUBLIC 
MARKET DEVELOPMENT AGREEMENT 
 
Based on the findings set forth in this Ordinance, and the evidence in the record, the City 
Council hereby approves the First Major Amendment to the Public Market Development 
Agreement including: (1) remittance of $20 million to the City’s Affordable Housing 
Fund, inclusive of any affordable housing impact fee, and the timing of the remittance of 
the funds; (2) commitment from the Applicant to support an application to secure 
affordable housing tax credits for an affordable housing project on the adjacent Christie 
Sites; and (3) agreement to pedestrianize Market Drive south of 62nd Street between 
the hours of 10 a.m. and 9 p.m., seven days a week, as set forth in Exhibit A, which is 
incorporated into this Ordinance by this reference. 
 
SECTION FOUR: CEQA DETERMINATION 
 
The project is covered by the Marketplace Redevelopment Project Environmental 
Impact Report (EIR) certified by the City Council on January 15, 2008 (Resolution 
No.08-09), which applies to the proposed DA Amendment. As detailed in the 
Environmental Checklist for Marketplace Parcels A, B and F, which evaluates all impact 
areas under the California Environmental Quality Act (CEQA), and is included in the 
Record, there have been no substantial changes in the proposed project, or to the 
circumstances under which the project will be undertaken, and no new information of 
substantial importance exists which would require preparation of  a subsequent EIR 
under State CEQA Guidelines Section 15162. 

SECTION FIVE: SEVERABILITY 
 
The City Council hereby declares that every section, paragraph, clause and phrase of 
this Ordinance is severable.  If, for any reason, any section, paragraph, clause or 

DocuSign Envelope ID: 96BB37C2-A175-43B8-A473-248B6B40C9E5



Ordinance No. 22- __ 
Marketplace Redevelopment Project DA Amendment 
City Council Meeting | September 20, 2022 
Page 4 of 4 
 
 
phrase is held to be invalid or unconstitutional, such invalidity or unconstitutionality shall 
not affect the validity or constitutionality of the remaining sections, paragraphs, clauses 
or phrases. 
 
SECTION SIX:  CODIFICATION. 
 
This Ordinance shall not be codified in the Emeryville Municipal Code.  
 
SECTION SEVEN.  EFFECTIVE DATE AND POSTING. 
 
This Ordinance shall take effect 30 days following its final passage.  The City Clerk is 
directed to cause copies of this Ordinance to be posted or published as required by 
California Government Code Section 33693. 
 
 
This Ordinance was introduced and first read by the City Council of the City of 
Emeryville at a regular meeting held on Tuesday, September 20, 2022, and PASSED 
AND ADOPTED by the City Council at a regular meeting held on Tuesday, October 4, 
2022, by the following vote: 
 
AYES:    
NOES:    
ABSTAIN:    
ABSENT:    
 

ATTEST: 

 
 
 
 
 

 
MAYOR 

APPROVED AS TO FORM: 

 
 

CITY CLERK CITY ATTORNEY 
 
 

 
 
Attachment:  
 
Exhibit A - First Major Amendment to the Public Market Development Agreement  
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RECORDING REQUESTED BY, ) 

AND WHEN RECORDED, MAIL TO: ) 

) 

) 

City of Emeryville ) 

1333 Park Avenue ) 

Emeryville, CA 95608-3517 ) 

Attention: City Attorney  ) 

This document is exempt from the payment of a 

 recording fee pursuant to Government Code §27383 

FIRST MAJOR AMENDMENT TO  

PUBLIC MARKET DEVELOPMENT AGREEMENT 

This FIRST MAJOR AMENDMENT TO DEVELOPMENT AGREEMENT (this “First 

Major Amendment”) is made and entered into as of this _____ day of ______ 2022, by and 

between the CITY OF EMERYVILLE, a California municipal corporation (the “City”) and 

Emeryville Holdings (DE) LLC, a _____________________ (“Oxford” or “Developer”).  The 

City and Oxford are each individually a “Party” and collectively the “Parties” to this First 

Major Amendment.  

RECITALS 

WHEREAS, the City originally entered into a Development Agreement dated January 13, 

2016 and recorded on January 25, 2016 as Document Number 2016016044 (“Agreement”) with 

AG-CCRP Public Market LP and Avalonbay Communities Inc. for the development of the 

Public Market project. All terms not otherwise defined herein shall have the meaning ascribed to 

them in the Agreement unless this First Major Amendment indicates otherwise.  

WHEREAS, on April 3, 2018, a First Minor Amendment was executed to increase the 

amount of funds that could be utilized from the Art Account to prepare and adopt the Art Master 

Plan. Consistent with Sections 10.2 and 10.3 of the Agreement, the First Minor Amendment was 

processed administratively.  

WHEREAS, the Agreement was assigned to the new applicant and owner, Oxford, on 

December 23, 2020, which  was recorded on January 7, 2021 as Document Number 2021008037 

in the Official Records of Alameda County.   

WHEREAS, on April 9, 2021, Oxford submitted an application for a new Final 

Development Plan (the “Parcels A and B FDP”) to replace existing entitlements on Parcels A 

and B and to amend the Agreement and the Marketplace Planned Unit Development/Planned 

Development Permit.   

Exhibit A
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WHEREAS, in connection with the proposed application for entitlements, and pursuant 

to Section 10 of the Agreement, amendments are requested to reflect the Parcels A and B FDP 

application.   

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:  

1. AFFORDABLE HOUSING UNITS. In consideration for the Parcel A Housing Fee (as 

defined below), Section 7.1 of the Agreement shall be amended to delete the obligation that 

Developer otherwise would have had to construct 8 Low Income Units and 10 Moderate 

Income Units on Parcel A.  For the sake of clarity, an Affordable Housing Agreement shall 

not be required for Parcel A, and Affordable Housing Development Impact Fees shall be 

required for Parcels A and B.  All other references to the Developer’s affordable housing 

obligation for Parcel A in the Agreement, including in the recitals and Exhibits, shall be 

considered null and void in consideration for the Parcel A Housing Fee.    

 

2. SUBSEQUENT APPROVALS.  Consistent with Section 9.4 of the Agreement, the Parcels A 

and B FDP shall be incorporated as a Subsequent Project Approval.  

 

3. PARCEL A HOUSING FEE PAYMENT. A new section 21 shall be added to the Agreement 

as follows: 

21. Parcel A Housing Fee.   

21.1 Parcel A Housing Fee Payment Schedule. As consideration for eliminating 

the obligation to build affordable housing on Parcel A, Developer shall remit to 

the City a sum of Twenty Million Dollars ($20,000,000) (“Parcel A Housing 

Fee”) to be used by the City as set forth herein.  The Parcel A Housing Fee is 

inclusive of any affordable housing impact fees pursuant to Emeryville Municipal 

Code Section 9-5.409 (“New Nonresidential Projects - Affordable Housing 

Impact Fee”).  The following terms shall apply to the remittance of said Parcel A 

Housing Fee: 

21.1.1  Notwithstanding any other provision of this Agreement or the 

EMC, any Affordable Housing Impact Fee is due at issuance of the first 

building permit that includes foundation work for either Parcel A or Parcel 

B.  

21.1.2  Ten Million Dollars ($10,000,000), excluding the payments made 

in 21.1.1, shall be due on or before June 30, 2023. 

21.1.3  The balance of the Parcel A Housing Fee, which excludes 

payments made in 21.1.1 and 21.1.2, shall be paid in equal installments 

annually each year for three years, beginning in 2024, until the full Parcel 

A Housing Fee has been paid. The balance of the Parcel A Housing Fee 

shall be paid in equal installments on June 30, 2024, June 30, 2025, and 

June 30, 2026.  

DocuSign Envelope ID: 96BB37C2-A175-43B8-A473-248B6B40C9E5



 

3 
 

21.1.4 This subsection is subject to the following exceptions: 

21.1.4.1  If a Temporary Certificate of Occupancy (“TCO”) 

is requested by Developer for any building on Parcel A or B prior 

to the fulfillment of payments in this section, all remaining Parcel 

A Housing Fee must be remitted at the time the TCO is requested.   

21.1.4.2  After June 30, 2023, and in the sole discretion of the 

City, the City may demand, by written request, any remaining 

payment, in full, of any outstanding Parcel A Housing Fee due 

under this First Major Amendment if the City needs those funds to 

leverage other matching funds, complete any predevelopment work 

or remediation, or to begin construction with said funding provided 

that the Parcel A Housing Fee is used as set forth herein.  

Developer agrees to remit any balance due from this amount within 

thirty (30) days of the City’s written demand for the same. 

21.2  Use of Parcel A Housing Fee. The City shall deposit the Parcel A 

Housing Fee into the City of Emeryville’s Affordable Housing Fund and use 

the Parcel A Housing Fee for the development of affordable housing 

anywhere by the City of Emeryville, at the discretion of the City Council and 

consistent with the purpose of the Affordable Housing Fund.  

 

4. LETTERS OF SUPPORT. A new Section 22 shall be added to the Agreement as follows:  

 

22. Letters of Support. Upon the request of the City, the Developer agrees to provide a letter 

of support, generally with the content outlined in Exhibit A, to facilitate the City’s efforts to 

secure  affordable housing tax credits, state or federal financing, local, regional or state bond 

monies, or other affordable housing grants or funding programs to provide affordable 

housing on any portion of the properties located at 5890, 5900 or 6150 Christie Avenue (the 

“Christie Sites”).  Developer agrees to offer such letter of support at Developer’s reasonable 

cost and in a form reasonably acceptable to Developer.  

 

5. MARKET DRIVE.  A new section 23 shall be added to the Agreement as follows:  

23.1  Market Drive Conversion.  Upon the commencement of any demolition or 

construction of affordable housing on the Christie Sites, Developer agrees to convert 

Market Drive into a vehicle-free, publicly accessible pedestrian space as described and 

depicted on Exhibit B (the “Market Drive Conversion”).  The Market Drive Conversion 

shall be vehicle-free between 10:00 AM and 9:00 PM (“Vehicle Free Hours”) and is 

located generally between the southern intersection of 62nd Street and Market Drive and 

the west entrance loading dock of 5925 Shellmound Street (currently occupied by the 

Guitar Center, the “Guitar Center Loading Dock”).  Developer agrees to apply for and 

process any necessary permit modification or other legally required changes or approvals, 

including but not limited to a Minor Design Review, to effectuate closure of such portion 
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of Market Drive as described herein within ninety (90) days of written notice of the 

commencement of demolition or construction by the City on the Christie Sites. 

23.2 Guitar Center Lease Expiration. Upon the expiration of the Developer’s lease with 

Guitar Center, and expiration of any options thereto, Developer agrees to expand the 

Market Drive Conversion required pursuant to Section 23.1 to include an additional 

portion of Market Drive.  The Market Drive Conversion shall be expanded to include the 

area between the Guitar Center Loading Dock and 59th Street, as shown in Exhibit C.   

The vehicle-free zone shall be utilized as a publicly accessible pedestrian space during 

the Vehicle Free Hours daily. Developer agrees to apply for and process any necessary 

permit modifications or other legally required changes or approvals, including but not 

limited to Minor Design Review, to effectuate closure of  such portion of Market Drive as 

described herein within sixty (60) days of the expiration of Guitar Center’s current lease.  

23.3 Pedestrian Zone.  In furtherance of Sections 23.1 and 23.2, Developer agrees to 

pedestrianize Market Drive daily by eliminating vehicle traffic, removing all street 

parking on the applicable portions of Market Drive as identified herein, and providing 

pedestrian-oriented programming and barriers to vehicle use during the Vehicle Free 

Hours.   

23.4 Deliveries and Trash Removal. Notwithstanding anything to the contrary, deliveries 

and waste and material pickups will be permitted on Market Drive between 9:00 PM and 

10:00 AM daily to support the Emeryville Public Market uses including but not limited to 

the food hall, residential, retail, office and research and development uses.  

6.  INTERPRETATION.  This First Major Amendment shall be interpreted to give each 
of the provisions their plain meaning. The recitals are incorporated into this First Major 
Amendment.  

6.  STATUS OF AGREEMENT. Except as modified by this First Major Amendment, the 
terms and provisions of the Agreement shall remain in full force and effect.   

7.  COUNTERPARTS. This First Major Amendment may be signed in counterparts  

IT WITNESS WHEREOF, the Parties have executed this First Major Amendment as of the 
date and year first written above.  

[Signatures are provided on the following page] 
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OXFORD : 

Emeryville Holdings (DE) LLC,  
A ________________________ 
 

By: ________________________ 
Name: _____________________ 
Title: ______________________ 
Date: ______________________ 

 

 

CITY:  

CITY OF EMERYVILLE,  
a California municipal corporation  
By: ________________________ 
Name: _____________________ 
Title: ______________________ 
Date: ______________________ 

 
 
APPROVED AS TO FORM:  
By: ________________________ 
Name: _____________________ 
Title: ______________________ 
Date: ______________________ 
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Exhibit A  

Letter of Support Outline  

In accordance with Section 22 of the Agreement, upon the request of the City, the Developer 
agrees to provide a letter of support, generally with the content outlined in this Exhibit A, to 
facilitate the City’s efforts to secure affordable housing tax credits, state or federal financing, 
local, regional, or state bond monies, or other affordable housing grants or funding programs 
to provide affordable housing on any portion of the properties located at 5890, 5900 or 6150 
Christie Avenue (the “Christie Sites”).   

• Emeryville Holdings (DE) LLC (“Oxford”) owns the Public Market site generally 
located at Shellmound and Christie in Emeryville, CA.  

• In connection with entitlements for development of Research & Development 
space at the Public Market site and in lieu of having the obligation to build 
affordable housing at the site, Oxford made a payment to the City of Emeryville’s 
Affordable Housing Fund, which Fund will further the City’s efforts to promote 
affordable housing production.    

• Oxford supports development of the Christie Sites, including the City’s use of 
funds in the Affordable Housing Fund to construct affordable housing on the 
Christie Sites and development of the Christie Sites generally.  

• The Public Market project was planned as a mixed use district and the 
construction of additional affordable housing at the Christie sites adjacent to the 
Public Market district may add synergies to the district such that new residents 
may have the opportunity to dine and recreate within the project site, including 
the Food Hall and open spaces.  
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Exhibit B 

Market Drive Conversion Before Guitar Center Lease Expiration  
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Exhibit C  

Market Drive Conversion After Guitar Center Lease Expiration 
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